Inspector-General Practice Statement 4

IGPS 4 - Guidelnes-andpProcesses for registration of debt agreement
administrators

1. Introduction

1.21 Fhepurpose-of-this-documentisteThis practice statement outlines the process

for becoming a reqgistered debt agreement administrator under the Bankruptcy Act
1966 (the Act). This mcludes an overwew of the quallflcatlons and capabllltles
needed how you p ‘

eneledmg—the—manda%epy—qeahﬁeanens)—hew—yeu—can apply to become a reglstered

administrator and the process that occurs in assessing and registering debt
agreement administrators. Further information can be found in the Guidelines
relating to the registration and cancellation of registration of a debt agreement
administrator (Guidelines).

1.32 AFSA Regulation and Enforcement has responsibility for administering the
registration system on behalf of the Inspector-General in Bankruptcy and for
ensuring that administrators are complying with the duties and obligations under the
Act. As from 1-July-200727 June 2019 AFSA’s Debt Agreement team (DAT) will not
accept a debt agreement proposal (a proposal) from a person unless that person is a
registered trustee or; a registered debt agreement administrator. -eris-the
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2. Overview of duties;-qualifications and capabilities
needed

2.1 In order for you to become registered it will be necessary for you to have beth-the
mandatory qualifications detailed-below-required under the Regulations, be a fit and




proper person as required under the Act and for you to demonstrate that you have
the ability to immediately satisfactorily perform satisfactoriy-the duties of a debt
agreement administrator and comply with the obligations as set out in the Act.

2.2 As an administrator you will have to certify, at the time the debt agreement
proposal is lodged with AFSA’s BAIDAT, that:

e Yyou have consented to be the administrator

« the debtor has received the information about alternative means of dealing
with financial difficulty as prescribed by the Bankruptcy Regulations

e having regard to the circumstances in existence at the time when the debtor’s
statement of affairs was signed by the debtor, you have reasonable grounds
to believe that the debtor is likely to be able to discharge the obligations
created by the agreement as and when they fall due

« you have reasonable grounds to believe that all information required to be set
out in the debtor’s statement of affairs and proposal statement has been set
out and a reasonable basis for believing that the debtor has properly
disclosed their affairs to creditors

There may be higher thresholds where a debt agreement administrator lodges a
certificate under section 185C(4C)(b) of the Act (i.e. the payment to income ratio has
been exceeded). Further information can be found at IGPD 13 DAA Guidelines to
Certification.

2.3 The lack of capability to properly certify these four matters will be relevant in
AFSA Regulation and Enforcement determining whether to register an applicant.
Further information on these points outlined in 2.1-2.2 and the detailed duties of an
administrator are explained in the Guidelines.

2.4 If a debt agreement proposal is lodged after 27 June 2019, you must specify on
the certificate under section 185C(2D) of the Act, any relationship or payments made
to a broker who referred the debtor to you and the name and nature of any
relatlonshlp W|th a related entity that is also an affected creditor. —Me#e—eleta#s—abeu{

3. The fit and proper test

3.1 From 27 June 2019 an additional fit and proper test has been introduced for
individual and corporate applicants, and directors of any corporate applicants. The
intent of this new requirement is to ensure that only persons of good fame and
character who will act with honesty and integrity should be allowed to enter and
operate within the personal insolvency sector.

3.2 The evidence to meet the fit and proper test is by way of referees who can
confirm your honesty and integrity. The referees may be the same individuals who
confirm your knowledge and abilities, but also may be separately provided. The date
of the referee reports must be within three months before the date of the application.




The delegate will review the written references and may contact your referees or
may require additional references to be provided.













47. The assessment process

#4.1 An application for registration must be on the approved form (online form) and
submitted with:

e certified copy of qualifications

e certified copy of academic record relating to qualification

e two referee reports attesting to the applicant’s business acumen and if known,
their current knowledge and ability where the applicant has previously been
employed by an RDAA (must be dated within 3 months before the date of
application)

o two referee reports attesting to the applicant being a fit and proper person in
business, who displays honesty and integrity and is of good fame and
character (the referees used may be the same as those attesting to current
knowledge and ability)

e a National Police Certificate issued by the Australian Federal Police (AFP),
covering the previous 10 year period prior to making the application. This
must be dated within the last six months.

e A police check from any country outside Australia where the applicant has
resided for at least one year in the last 10 years. This should also be dated
within the last six months.

e the prescribed application fee (AFSA should be contacted to arrange payment

of this fee)




4.2 On receipt of your completed application and accompanying-fee, ineligibility
checks will initially be carried out. If you are found to be ineligible your application will
be refused, you will be advised of the basis of the decision and your right of appeal
and you may be entitled to a refund of the application fee.

47.32 If the preliminary ireligibility checks have been successfully completed, the
application will be assessed by AFSA-Regulation-and-Enforcement-as-thea delegate
of the Inspector-General, to determine whether you should be registered. Once the
assessment of abilities and character has commenced, irrespective of whether the
delegate decides to register you or refusesnot, you will not be entitled to a refund of
the application fee.

74.43 Suitability to become registered will be based on a person’s demonstrated
capability to perform the duties of a debt agreement administrator immediately upon
registration, as previously detailed. The focus of the assessment will therefore-be to
determine whether you have the required knowledge and abilities together with the
appropriate business systems and controls to enable you to carry out the duties of
an administrator immediately upon registration, and whether you are a fit and proper
person to act as an administrator. With this in mind, whilst the Gguidelines are
included-in-this-decument-provide information regarding the required knowledge and

systems it is suggested you contact AFSA Regulation and Enforcement to discuss
your intentions and ascertain the level of knowledge and type of systems you will be
required to have.

74.54 The assessment will commence with an examination at interview aimed at
assessing whether you, or in the case of a company, the person with overall
management responsibility, have sufficient relevant knowledge and abilities to
undertake the work and properly perform the duties. This will include consideration of
prior relevant experience and employment, your response to ethically based

guestlons,&n&ma%melude#efeateeﬂssessw&ms and a reV|eW of references
provided.
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4.6 References will be reviewed by the delegate, both to confirm your experience
and skills, but also to confirm that you have the appropriate level of honesty and
inteqrity to act as an administrator. The delegate may contact your referees or may
ask for additional referees to be provided.

47.75 Should you demonstrate sufficient knowledge and abilities at interview, and
meet the fit and proper test, an on-site inspection by AFSA Regulation and
Enforcement of your business will occur to ascertain whether your business systems,
controls and practices are sufficient. The delegate’s decision on whether to approve
the application will be based on beth-all aspects.

Insurance

4.8 Prior to approving registration the delegate will also need to be satisfied that the
applicant will take out:

(i) adequate and appropriate professional indemnity insurance; and




(i) adequate and appropriate fidelity insurance

against the liabilities that the applicant may incur working as a debt agreement
administrator.

4.9 The level of professional indemnity insurance to be taken out is expected to
comply with the professional standards scheme of the national occupational
association to which the administrator belongs. If the administrator does not belong
to a national occupational association then a level of insurance equivalent with either
of the schemes of Chartered Accountants Australia and New Zealand (CAANZ) or
CPA Australia is considered adequate. There is no particular expectation about the
level of fidelity insurance except that it be adequate and appropriate for the
administrator’s circumstances and should at least cover the value of assets held.

Interview

47.106 As part of the assessment of your application, you will initially be interviewed
by one or more delegates of the Inspector-General from AFSA Regulation and
Enforcement at one of AFSA’s offices. You will be questioned to assess your
knowledge across a range of both technical and general business commerce areas.
The interview will be an '‘open text' style and will include an oral examination to
ascertain your level of knowledge. The delegate(s) will also question you on the
systems and practices you have in place. You will be provided the questions to be
asked 30 minutes prior to the allotted interview time to enable you to prepare
responses. The interview should take around one hour.

7-#4.11 The area where knowledge is required to be demonstrated, and the type of
knowledge, is listed in detail below in the assessment of capabilities section.

7-84.12 To ensure an accurate record is maintained of the responses, the interview
will be recorded.

#-94.13 In some instances the delegate(s) may be uncertain from the oral
examination as to your level of knowledge in a particular area. In this case, rather
than refuse the application at that time, the delegate(s) may wish to check that area
of knowledge by asking you to return at a later time to sit a short written examination
on that particular area.

7-104.14 In the case of a corporateempany applicant, each person applying to
become the individual with overall management responsibility of the company’s debt
agreement activities will also need to go through this process. It is therefore
desirable that the application by the person with overall management responsibility is
made either before or at the same time as the company application.

+414.15 If there is only one person with overall management responsibility, the two
interview processes can, with your permission, be held concurrently.

#-124.16 Should the delegate decide that you have not demonstrated sufficient
knowledge or ability at the interview and any subsequent written examination held,
the application will be refused. Should this occur, reasons for the refusal and your



right of appeal will be provided to you. Refusal of a company’s application does not
automatically result in refusal of the separate application of the person with overall
management responsibility and that person may wish a further interview to be
undertaken in determining their individual application. Refusal of an application does
not prevent the company from later reapplying.

Referee reports

4.17 As mentioned earlier, two referee reports are required. Each report provided
should contain the following details (or additional reports provided to cover all items):

e the referee’s name, address, email address and telephone number
e the referee’s occupation
e the period during which, and the circumstances under which, the referee has
known the applicant
e the referee’s opinion about the following matters:
o__the applicant’s abilities in oral and written communication
o __if known to the referee, the applicant’s knowledge of the powers, duties
and functions of a debt agreement administrator
o__the applicant’s knowledge of business matters and his or her ability to
successfully conduct business activities
o__the referee’s opinion as to the applicant’s honesty and integrity and
whether they are of good fame and character
o__whether, in the referee’s opinion, the applicant has the skills and ability
to carry out the duties of a debt agreement administrator within the
meaning of the Bankruptcy Act, and if so, the referee’s reasons for
supporting the application.

Inspection of systems and practices-controls

#-434.18 Once the applicant has successfully completed the oral examination and
any subsequent written examination held, the applicant will also need to demonstrate
that they have adequate systems and practices-controls in the business to perform
the work.

+-244.19 This will be assessed by officers of AFSA Regulation and Enforcement who
will contact you to arrange a time to visit your place of business. They will examine
your business systems, controls and practices including accounting and banking
arrangements and report their findings to the delegate. The level of the systems and
practices-controls you need will depend for example on your business size, structure
and location.

7-454.1920 If you intend to utilise agents, employees or brokers to provide some of
the services to debtors, this may also include an inspection of the practices involving
these parties, including the extent of training, quality assurance, documentation, your
relationship with brokers and your ability to nfluenee-monitor and supervise the
services being provided on your behalf.



+-164.210 AFSA Regulation and Enforcement will provide immediate feedback of
any deficiencies identified when undertaking its inspection of the systems and
controls and may defer making a decision whilst still keeping within the 4560~ day
time frame if these are capable of being remedied within that time.

Assessment of capabilities and character(basis-en-which-decisionwil
be made)

+174.2212 The delegate’s decision will focus on determining whether an
administrator has the abilities and knowledge to properly perform the duties required
and is a fit and proper person to act as an administrator.- The duties of an
administrator and how the delegate will assess the capabilities to perform those
duties are outlined in the Guidelines.

4.232 In considering your application for registration, the delegate may refer to
information held or made available by a relevant professional body such as the
Personal Insolvency Professionals Association (PIPA). Applicants who are current
members of PIPA are also advised that the material they provide in their application
may be shared by the delegate with the relevant professional bodies in order to seek
their views on the applicant. The response provided by those professional bodies
may form part of the information the delegate will consider to arrive at their decision
on the application.

4.243 In considering your application for registration, the delegate may also refer to
publicly available information held or made available by other regulators and external
dispute resolution schemes, such as ASIC, Australian Financial Complaints Authority
(AFCA) etc. The information made available to record outcomes such as
enforceable undertakings or complaint findings may form part of the information the
delegate will consider to arrive at their decision on the application.













5. How do | apply to become reqgistered as an

administrator?




The form and how to submit

5.1 In order to apply to become reqistered it will be necessary to complete and
submit the approved online form with AFSA. The form can be found on our website.

o Form 24A Application for Registration as a Debt Agreement Administrator
(Individual or Person with Overall Management Responsibility)
o Form 24B Application for Registration as a Debt Agreement Administrator

(Company)

5.2 You will also need to submit with the form:

o certified copies of your qualifications

e certified copy of academic record

e national criminal database check for yourself or company (for company
applications), directors of the company and officers with overall management
responsibility for the company’s debt agreement activities

e criminal database check from any overseas countries where you have resided
for at least one year in the last 10 years

e two references (or more) who can attest to your business acumen,
knowledge, skills (where you have previously been employed by an RDAA)
and good character.

5.3 There is an application fee, which can be paid by direct credit but you will need to
specifically arrange this through the Requlation and Enforcement division. You can
contact our call centre on 1300 364 785 to arrange this.

86. How long will it take for my application to be
assessed?

86.1 Your application will be acknowledged within five business seven-days of
receipt of the completed application. If you are eligible you will be infermed-of-the

ppeeess—thai—femws—wmn—se\en—dayscontacted to arranqe a sunable date and tlme

for an |nterV|eW

79. Notification of result

79.1 You will be advised of the outcome of the delegate’s assessment of the

application within within-60-days45 business days efthe-completed-application-being
receivedafter the date of the interview.
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79.2 If you are successful, a request will be made for the payment of the reqistration
fee covering the first three years of the registration.

79.3 Upon receipt of the registration fee the registration will be recorded en-the
Nanenal—Flerenal—Lnseheney—LHde*éNFlI%—on our websﬂe&nel—eemmenee—#em—the

2997— A reglstratlon certlflcate WI|| be sent to you Arpegrs#anmmay—beqssued—w&h
conditions-tmposed-

7.9-4 1f you are not successful you will be provided with reasons for the decision and
details of your right of appeal to the Administrative Appeals Tribunal (AAT).

7.5 Your registration may have additional conditions imposed by the delegate. For
further information on these conditions, please refer to the Guidelines.

811, Changing circumstances

841.1 The onus is on each administrator to advise AFSA Regulation and
Enforcement of any changes to their business that might impact on their registration.
Examples of changes that should be communicated would include (but are not
limited to):
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o changes of address and contact details

e changes of financial institution

« significant system changes, particularly regarding the accounting package
used

« extended absences or likely loss of the registered person in a company with
overall management responsibility

o disciplinary or enforcement action taken against individuals or the company by
other regulators, professional associations or dispute resolution schemes

e changes in company directors.

912. Renewal of registration

912.1 An-administraterYou will be registered for three years and can apply to be
registered for another three years, as long as your application for renewal is received

prlor to the end of you the# reglstratlon A—seeend&pmreaﬁen%&&wmkelweﬁppw

be paid prior to renewal

9122 T lati » tficar § lati I
Enfercement\We will endeavour to remind you twe-menths-to renew your registration

two months prior to the time yourregistration-it is due to lapse.







104. How can | appeal decisions | don't agree with?

104.1 If you are not satisfied with a decision to not register you or; a decision to

impose additional conditions on registration o+a-later-decisionto-cancelan-existing



registration-you can apply for an administrative review of those decisions to the
Administrative Appeals Tribunal. Details of how you can do this will be provided
when any such decisions are made.

115. Further information

115.1 More information on debt agreement legislation, duties and regulation can be
found on AFSA’s website at www.afsa.gov.au. The application forms are also
available on the website. If you require further information on the process for
applying to become a registered debt agreement administrator, please contact yeur

lecal AFSA-Regulation-Director-orcontact-the Regulation Practitioner Officer by
email at rpo@afsa. qov au, or by telephone on 1300 364 785.-byfacsimileon07

Ag%eemeni—te&mmﬂ%@@—%ﬂ%ll 2 For further mformatlon about vquntarv or

involuntary cancellation of registration refer to the Guidelines.
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